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STATEMENT OF ISSUES PRESENTED FOR REVIEW
The Defendants' Brief characterizes the issues presented for review in a less detailed
manner than Plaintiff hasframedthem but does not dispute the issues as Plaintiff has stated them.
RELIEF SOUGHT ON APPEAL
Plaintiff Utahns for Better Dental Health seeks an order: (a) reversing the district court's
denial of Plaintiff s Motion for Attorneys' Fees; (b) granting the attorneys' fees requested, which
Defendants have admitted are reasonable in their amount; and (c) awarding Plaintiffs attorneys'
fees and costs incurred in the prosecution of this appeal.

OBJECTION TO DEFENDANTS' STATEMENTS OF THE CASE
AND RELEVANT FACTS
Plaintiff has provided detailed Statements of the Case and the Facts. Defendants' Brief
attempts to re-frame both the case and the facts by selectively citing items Plaintiff has included in
its Statements. However, Defendants have not disputed the more complete summaries of relevant
issues and facts which Plaintiff has presented, nor have Defendants contested any specific fact
itemized by Plaintiff.
Defendants' sole citation of "Relevant Facts" is to list, verbatim, the eight "Findings of
Fact" from the district court's October 2, 2003 Order (R. at 853-54). One of the issues Plaintiff
has raised is that the October 2, 2003 Order does not stand alone, and its findings and conclusions
incorporate and must be harmonized with the findings and analysis provided in the district court's
October 15, 2002 Ruling (R. at 275-87). Certain of the 2003 Order's "findings of fact" are in
reality conclusions of law, and Defendants have attempted to persuade the Court, improperly, that
this Court must defer to those conclusionary findings of fact, when that is not the correct standard
of review.
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ADDITIONAL FACTS SINCE THE DATE OF THE EVIDENTIARY
HEARING AND FILING OF PLAINTIFFS BRIEF
The evidentiary hearing on Plaintiffs Motion for Attorneys' Fees was held August 7,
2003. All of the following occurred after the evidentiary hearing on August 7, 2003:
1. On November 2, 2004, the voters of Davis County in every city except Woods Cross
were again required by the County Commission to vote on whetherfluoridationof public water
supplies should be continued in Davis County, pursuant to a resolution adopted by the County
Commission on November 25, 2003. The Commission's authority to place such a revote on the
ballot was the result of a change to thefluoridationstatute adopted by the Legislature in 2003 as a
direct result of the instant case. A certified copy of the Commission Minutes for November 25,
2003 and December 2, 2003 is attached to this Reply Brief as Exhibit 1.
2. The results of the November 2, 2004 vote onfluoridationwere: 51,581 voted to
continuefluoridationin Davis County; 49,399 voted against it. Based on that vote, all Davis
County cities except Woods Cross will continue tofluoridatetheir water.
3. According to the Commission Minutes for November 25, 2003, Woods Cross was not
included in the 2004 countywide vote because that city had opted not tofluoridateits water
system following the 2000 election and had met the statutory test for an opt-out. The
Commission Minutes (Reply Brief Exhibit 1, p. 0475) state that this was the reason Woods Cross
could not vote on the issue in 2004, even though the Clerk had explained that "there is no
problem in having a separate format for ballots used in Woods Cross."
4. In September 2004, the Davis County Health Department released the results of its
city-by-city survey of actual costs tofluoridatethe systems of every water supplier in the County.
A certified copy of this report is attached to this Reply Brief as Exhibit 2. According to that
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agency report, the average cost to fluoridate all Davis County water systems was $4.34 per
person per year (Reply Brief Exhibit 2, p. 8, Table 3).
5. A particularly significant item of data from the report, considering the County Clerk's
professed concern about fluoridation costs, is that Layton City (whose mayor protested the
estimated fluoridation costs more bitterly than any other official) and six other cities have not
raised their water rates, even though they have been delivering fluoridated water now for more
than a year (Reply Brief Exhibit 2, p. 9, Table 6). So, for thousands of residents, even Layton
which is the largest city in the County, there has been no change in water rates, and the actual
costs of fluoridation have been absorbed in existing budgets at no additional charge to ratepayers.
SUMMARY OF THE ARGUMENT
The Defendants' argument that Plaintiff invited the district court's erroneous grafting of
the element of bad faith onto the criteria required for awards of attorneys' fees under the private
attorney general doctrine enunciated in Stewart v. Utah Public Service Commission, 885 P.2d
759, 781-784 (Utah 1994), is factually incorrect. The claim that Plaintiff failed to marshal the
evidence is based on a misreading of Plaintiff s Brief. Contrary to Defendants' claim, the lower
court relied heavily on lack offinancialbenefit as a basis for denying a fee award. Finally,
Defendants erroneously claim that Plaintiff has failed to show abuse of discretion. Each of these
arguments is addressed below.
ARGUMENT
L
THE CLAIM THAT BAD FAITH IS A NECESSARY ELEMENT FOR AN
AWARD OF ATTORNEYS' FEES WAS INTRODUCED BY DEFENDANTS, NOT
PLAINTIFF.
Plaintiffs position to the district court regarding the required elements for an award of
attorneys' fees under Stewart was unambiguously and repeatedly stated at every stage of the
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proceedings. Plaintiff has never claimed that bad faith was a required Stewart finding. Plaintiffs
fee argument has always been that: (a) the case below vindicated strong and societally important
public policy - i.e. maintaining the supremacy of the rule of law - by keeping an unlawful and
unconstitutional initiative petition off the general election ballot; (b) the unlawful and
unconstitutional initiative petition was placed on the ballot because all of the County officers
charged to vet the petition for legality failed to properly do so; (c) but for the intervention of
Plaintiff, the unlawful and unconstitutional initiative petition would have illegally gone on the
ballot, because no other person or government entity would challenge the petition's legality and
defend the law passed by the majority of voters; and (d) all of the taxpayer-funded resources of
the County were devoted to placing and keeping an unlawful and unconstitutional petition on the
ballot, and Plaintiff was left to stand alone to defend the rule of law. These points were set out in
Plaintiffs November 7, 2002 Memorandum in Support of Motion for Award of Attorneys' Fees
and Costs (R. at 296-320), and Plaintiff argued therein that the instant case was made more
extraordinary as a result of the County officers' personal bias and irregular conduct.
Defendants responded by arguing that Plaintiff could only recover attorneys' fees "if
litigation was not resorted to in good faith, but was merely spiteful, contentious, or obstructive,"
citing Western Casualty and Surety Company v. Marchant, 615 P.2d 423, 427 (Utah 1980). (R.
at 325.) l Defendants then argued: "The facts recited as support for the Court's ruling are devoid
of any suggestion of bad faith. Indeed, Defendant acted upon advice of legal counsel based upon
Section 20A-7-501." (Id)

Plaintiffs position has always been that Stewart does not require

bad faith as a condition of awarding attorneys' fees. The personal anti-fluoride animus of the

1

Memorandum in Opposition dated November 13, 2002 (pages R. 325-28 are attached to this
Reply Brief as Exhibit 3)
4

Clerk, which played an improper role in guiding his official actions, was cited by Plaintiff as a
reason why the public interest was not vindicated and protected by Davis County officials, not to
argue that bad faith was a requirement of Stewart. As Plaintiffs memorandum to the court dated
December 11, 2002 states:
Plaintiff submitted all of the exhibits attached to its Reply Memorandum (including
Exhibit 3, which is the Supplementary Affidavit of Beth Q. Beck) for the purpose of
showing an additional element, though not an essential element under Stewart, justifying
the fee award . .
[R. at 399-400 and attached to this Reply Brief as Exhibit 4. Emphasis Added.]
EL
THE INVITED ERROR DOCTRINE IS INAPPLICABLE TO THE
INSTANT CASE.
The Defendants' claim that Plaintiff invited the district court to erroneously find that bad
faith is an essential element of a fee award under Stewart, as shown above, is incorrect and cannot
be supported from the record. Plaintiff consistently asserted that the claim for fees was based on
its vindication of significant public policy interests which benefited all voters in Davis County
under extraordinary circumstances. The admissions of irregular conduct by the Defendant Clerk
merely added additional weight to the extraordinary nature of the case. The district court's
specific and laudatory language in its October 15, 2002 Ruling about Plaintiffs victory (which
was incorporated in its subsequent 2003 Order and never modified) is the fundamental substantive
basis upon which the claim for fees under the private attorney general doctrine is made:
(a) the issues presented by Plaintiff are of great public importance to the general
public, Davis County voters and [the 15] cities within Davis County who must implement
fluoridation [R. at 280]; (b) the lawsuit raised important and unique issues concerning the
right of the people to legislate directly [Id]; (c) to allow the [unlawful initiative] petition
to be placed on the ballot would effectively render the referenda provisions of the Utah
Constitution and Utah Code meaningless [R. at 282]; (d) the Davis County Clerk's
decision to allow the Initiative Petition to be placed on the ballot violates Utah
constitutional and statutory law governing initiatives and referenda [R. at 284]; (e)
allowing the Initiative Petition to be placed on the ballot would subvert the efforts of
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Plaintiffs members and Davis County voters by allowing the petition sponsors to misuse
the peoples' direct legislative power to thwart the will of the majority of Davis County
voters [Id]; and (f) the public and Davis County voters in particular have a real and
substantial interest in ensuring that the laws of initiative and referenda are scrupulously
followed and the election process adheres to the rule of law [R. at 285].
The claim of invited error might have merit if Plaintiff had asserted that bad faith was a
necessary Stewart element, but Plaintiff did not. For that reason, Defendants' argument that
Plaintiff could not complain of error even "if it were able to show that bias or bad faith is clearly
not a proper consideration in applying the private attorney general doctrine," is confusing.2 This
sentence suggests that Defendants still believe a showing of bad faith is required to justify a fee
award, but Plaintiff has never made that claim. The Defendants then cite, not quite accurately,
Pumly v. Ho, 129 Cal.Rptr. 89, 97 (2003). The verbatim quotation in the opinion reads:
Also, we may largely disregard the trial court's reliance in its ruling on a lack of
bad faith or inappropriate conduct by either party, which is not a consideration falling
within the scope of the section 1021.5 criteria for awards of private attorney general fees.
Although such attorney fees have been awarded against individual defendants whose
activities giving rise to the fees award included confrontational conduct, such as chasing
and obstructing the movement of vehicles of patrons entering and leaving a clinic's
parking lot, as well as other insulting and threatening behavior (Planned Parenthood,
supra, 14 Cal.App.^ at pp. 167, 172 . . .), it was not the individual motivation or
personal animus that supported the court's award of fees; rather, the award was based in
relevant part on a finding that there was benefit to the public from the fee applicant's
obtaining of an injunction against such conduct, to prevent impairment of constitutional
privacy rights. Bad faith is not a statutory criteria under section 1021.5. However, the
arguable prevention of impairments of constitutional rights does fall under the scope of the
statute.
In the Punsly case, as here, the trial judges made the same error: both judges erroneously denied a
fee award because there had been no bad faith shown.
The California statute is modeled on the holding Serrano v. Priest, 569 P.2d 1303, 1312
(Cal. 1977). The Serrano court considered and rejected a bad faith requirement for making an

2

Footnote 2 at page 9 of Defendants' Brief.
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award under the private attorney general doctrine. The Utah Supreme Court relied on Serrano in
applying the private attorney general doctrine to Stewart, and it also declined to impose a bad
faith requirement for a private attorney general fee award. These two, clear, seminal rejections of
bad faith as a required element for an award of fees under the private attorney general doctrine
make the district court's conclusion of law, that the instant case could not be deemed an
"extraordinary case absent bad faith" in the Stewart sense, all the more erroneous (Finding of Fact
No. 8, R. at 854).
Parenthetically, it bears noting that the Planned Parenthood case cited in Punsly (cited
above) did not involve the creation of a common fund, nor did the privacy interests of clinic
patrons involve a financial benefit to them.
m.
THE DEFENDANTS' "FAILURE-TO-MARSHAL" ARGUMENT IS
INACCURATE.
The Defendants argue at p. 10-12 of their Brief that Plaintiff has failed to marshal the
evidence; however, only two examples are cited, and they are inaccurate and incorrect. First,
Defendants refer to the e-mail message from the Clerk to David Hansen on May 1, 2001, and
claim that Plaintiff omitted the word "may" in the text of an argument at p. 18 of Plaintiffs Brief.
However, the full text of the e-mail message, including the word "may" is stated on p. 17 of
Plaintiffs Brief, and "may" is underlined there for emphasis.
Second, Defendants refer to a statement from the testimony of Troy Rawlings, and claim
that the cited testimony was included "in an obvious effort to make Troy Rawlings look like a
rabid supporter of the anti-fluoride movement (thus suggesting that he would be biased in the
legal advice he would give his father and that his father likely would know that)." Troy Rawlings
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was asked, "Were you a petition signer?" His answer was, "Yeah, you bet." The quotation used
at p. 26 of Plaintiff s Brief reads:
Troy Rawlings, also a petition signer ('Yeah, you bet') (R. at 874-72), testified
that the Clerk requested an opinion from him about the legal status of the petition, on or
about August 5, 2002 because Gerald Hess 'had not responded to the Clerk's letter to him
dated August 1st (R. at 806, EX 11) and had 'not responded yet to give [the Clerk] an
opinion related to a referendum issue.' (R. at 874-74).
Plaintiff made no characterization of Troy Rawlings' opinion about fluoridation, express
or implied - or whether his children receive fluoride pills — and Plaintiff has not claimed that Troy
Rawlings' personal opinion about the merits of fluoridation - whatever it may be - has any
bearing on any issue before this Court. Troy Rawlings' testimony was quoted because he gave
the Clerk an erroneous and inadequately-researched legal opinion that the petition which had been
certified as an initiative in July 2002 could be re-classified as a referendum in August 2002, after it
had already been certified as an initiative, if that would assure its place on the ballot. (R. 874 at
80-81, 86-87; R. at 806, EX 11.) Troy Rawlings made none of the flawed decisions which
resulted in this litigation, beyond giving unofficial and erroneous legal advice to the Clerk.
IV.
THE ARGUMENT THAT THE DISTRICT COURT DID NOT BASE ITS
DENIAL OF FEES ON A LACK OF FINANCIAL BENEFIT IS INCORRECT
AND INCONSISTENT WITH THE RECORD.
The district court's Finding of Fact No. 8 (R. at 854), is in reality a conclusion of law, and
on appeal, such mischaracterized conclusions of law are reviewed for correctness. Gilmore v.
Wright, 850 P.2d 431 (Utah 1993). Whether particular conduct constitutes bad faith, bias, or
abdication of duties is a mixed question of law and fact, and on appeal such facts are reviewed
under the deferential clear error standard; however, "the legal effect of those facts is within the
province of the appellate court, and 'no deference need be given a [lower] court's resolution of
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such questions of law.'" Mackay v. Hardy, 973 P.2d 941 (Utah 1998). Finding of Fact No. 8
reads:
The Court further finds that the evidence is insufficient to support an award of
attorneys' fees as to the other judgment alternatives set forth in the Stewart decision,
supra, in that the litigation did not result in any common fund being created from which
attorneys' fees can be paid, nor does the case, in the absence of evidence of bad faith,
constitute an extraordinary case, rather the Court finds that the case is unique and a case
of first impression, but not of the extraordinary nature as envisioned in the Stewart
decision.
The district court erred in three critical respects: (1) the court held that voting rights, "while a
significant issue in the context of this case, such significance does not rise to the level envisioned
by the Utah Supreme Court in [Stewart];3 (2) the court incorrectly lumped financial benefit,
creation of a common fund, and bad faith as the necessary touchstones supporting its conclusion
that this case is not, "extraordinary;" 4 and (3) the court declined to find that any of the
misconduct (or, at the very least, very unusual conduct) of the county officers - none of which
has been refuted by Defendants — had any bearing on whether the case was extraordinary.
The common fund language in Finding of Fact No. 8 is explained in the commentary
provided by the district court in the telephone conference on August 8, 2003, which the
Defendants' Brief fails to even address. The court held the conference to explain the basis for its
decision denying fees. That transcript makes it clear that in the opinion of the court, the mere
vindication of the constitutionally and statutorily protected voting rights of an entire county are
not sufficiently extraordinary without an additional kicker in the form of financial benefit (R. at
880-81):
The third category is the one that Mr. Irvine and I should say the Plaintiffs put
forward for the Court; that is, where there have been important public rights that have
3
4

Finding of Fact No. 7 (R. at 854).
Finding of Fact No. 8 (Id).
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been vindicated. I am of course affected somewhat by the fact that in the Stewart case, the
Supreme Court relied on that category, the category dealing with the vindication of
important public rights. But still [I] found it important that in that extraordinary case
there was also a public benefit, monetary benefit, that was given. And that does affect my
thought process. [Emphasis added.]
The day before, in oral argument, the district court stated: "Of course, in Stewart there
werefinancialbenefits that were given. There are no financial benefits here that have been
testified to." (R. at 875-205.) The court also commented: "[In] the application of that [private
attorney general] rule in this specific case [Stewart], it wasfinancialbenefit that it seems to me
was the most persuasive element." (Emphasis added.)5 These comments and the language of
Finding of Fact No. 8, all make it unmistakably clear that the district court was denying a fee
award because he believed a case could not be "extraordinary," under Stewart, unless the
vindication of important public rights also entailed conferral of a financial benefit. This error is at
the very heart of Plaintiff s appeal, and the district court came back to that error again and again.
Coincidentally, the erroneous assertion that Stewart required the creation of a common
fund, wasfirstraised by Defendants in their Memorandum in Opposition, where they took
Stewart's follow-on case, Barker v. Utah Public Service Commission,6 out of context and argued
that it had modified Stewart's holding as to the private attorney general doctrine. (R. at 327-328
and Reply Brief Exhibit 3 at p. 328.) Barker did apply a common fund theory, but only because
there happened to be one, as matters turned out before the Public Service Commission.
Nevertheless, Stewart explicitly held that the award of fees was to be made by the Public Service
Commission irrespective of whether there was a common fund: "In the alternative, if no such fund

5
6

Plaintiff's Brief at p. 32; and Defendants' Brief at p. 13, both citing to R. at 874-207.
Barker v. Utah Public Service Commission, 970 P.2d 702 (Utah 1998).
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is created, we find that the private attorney general exception to the American rule is applicable to
this case and that USWC should be ordered to pay those fees." Stewart, supra, at 783.

V.
THE EVIDENCE OF THE DEFENDANTS' IRREGULAR ACTIONS
NEED NOT BE DEEMED BAD FAITH TO MERIT AN AWARD OF
ATTORNEYS' FEES UNDER THE PRIVATE ATTORNEY GENERAL
DOCTRINE.
Defendant's Brief, at p. 7 argues that:
In the trial court, the centerpiece of UBDH's argument for an attorney fee award
under the private attorney general doctrine was the allegation that Clerk Rawlings and the
Commission acted in bad faith or in a biased fashion in moving the initiative petition
forward to a spot on the ballot. . .
This assertion is an attempt by Defendant to inaccurately re-frame Plaintiffs case. The motivation
of the Clerk and Commission was never the centerpiece of Plaintiffs argument that the private
attorney general doctrine should apply.

The question of motive has always been of secondary

importance to the facts that: (a) Plaintiff vindicated a societally important public policy; (b) that
the County officers abandoned their duty to defend the law passed by a majority of the voters; (c)
that no one but the Plaintiff would defend that law; and (d) that the financial resources of the
County were dedicated to keeping an unconstitutional and unlawful petition on the ballot.
The evidentiary hearing on August 7, 2003 would not have been held but for the fact that
Defendants had argued the necessity of showing bad faith in making a fee award, and had further
muddied the issue by filing voluminous affidavits and exhibits from the Defendant Clerk and his
son, Troy Rawlings, in which the Clerk documented his extraordinary and unauthorized personal
involvement in the fluoridation issue beginning in 2000. Defendant Rawlings submitted his
affidavit on February 10, 2003, beginning at R. 441. Troy Rawlings filed his affidavit on February
10, 2003, beginning at R. 477. Then on February 20, 2003, Troy Rawlings filed a supplemental
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affidavit, beginning at R. 610, in which he stated he had failed to research a critical case which
Plaintiff had earlier cited to the district court. The district court allowed Defendants to withdraw
those affidavits, over Plaintiffs objection, and denied Plaintiffs request that the ruling on
withdrawal be reconsidered. The evidentiary hearing was held to allow Plaintiff to examine Clerk
Steve Rawlings and Attorney Troy Rawlings about the unusual admissions their affidavits
contained. Plaintiff did not seek the evidentiary hearing as the centerpiece of its fee motion, but
as an ancillary opportunity to adduce evidence showing a continuing series of irregular actions by
the Clerk which went far beyond the reported factual context of the Stewart case. Troy Rawlings'
admissions and Defendant Steve Rawlings' admissions regarding his unusual conduct added to the
extraordinary nature of the instant case.
VI.
THE CLERK'S PATTERN OF CONDUCT AND ACTIONS WAS
IRREGULAR AND OUTSIDE THE SCOPE OF HIS STATUTORY
RESPONSIBILITIES, AND IT WAS AN ABUSE OF DISCRETION FOR THE
DISTRICT COURT TO FIND OTHERWISE, EVEN IF THE CONDUCT WAS
NOT DEEMED BAD FAITH.
The standard of review as to the district court's conclusions of law is that they are
accorded no deference, and the district court erred in concluding that the conduct of the officers
did not amount to bad faith or inappropriately biased decision-making. Even if the totality of
these actions does not rise to the level of bad faith, however, it defies reasonability and the
unrefiited record for the district court to have concluded that "there is no evidence of bad faith or
bias or abdication of duties . . in the events of 2002," and that the suggestions of bias from events
in 2000-2001 "are simply not persuasive that the Clerk/Auditor abused or exceeded the scope of
his authority as a public official." (Finding of Fact No. 6, R. at 854.) It defies reasonability and
the unrefiited record to conclude, as did the district court, that this Clerk's two-year (now three-
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year) pattern of irregular official dealings with an issue he privately opposed, is not objectionable
- that it is what the public should reasonably expect from a chief elections officer.
The five instances of specific, irregular actions by the Clerk and other county officers, to
which the district court improperly closed its eyes and based its erroneous findings, are set out in
detail at pages 40-49 of Plaintiffs Brief. The Defendants' Brief does not challenge any of those
specific instances, and they stand unrefiited.
A. The Clerk's Use Of His Office To Oppose Fluoridation Unlawfully Exceeded His
Statutory Authority And Is Unrefuted.
There was no credible evidence at all from which the district court could reasonably
conclude that the Clerk's irregular involvement in fluoridation costs in 2000 and thereafter was
within the scope of his authority. The testimony and exhibits showing that the Clerk injected
himself into the issue of fluoridation costs with no statutory authority or other legitimate basis for
so doing was neither refuted in the hearing nor addressed in Defendants' Brief. Indeed, as to
fluoridation, the Clerk stands in no different position than any private citizen. He is entitled to his
own opinion about the issue, but there is no legitimate reason for him to be using his office to
seek to sway an election result or to seek continued revotes on that issue.
The Defendants have not refuted the evidence of an uninterrupted pattern of actions for
which no statutory authority was ever cited or produced. The only favorable evidence before the
court below was the Clerk's unsubstantiated verbal claim that he was following orders from the
Commission. But detailed minutes of the County Commission's meetings are kept for this very
reason, and those minutes record no grant from the Commission to the Clerk authorizing his
questionable conduct. Indeed, even if the minutes had contained such a grant of authority, it

would not justify the Clerk's activities, The County Commission has no authority whatsoever
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with respect to whether water systems should be fluoridated once it places the issue on the ballot.
The Commission has no authority or responsibility of any kind with respect to fluoridation or its
costs, and the County Commission cannot lawfully delegate to the Clerk a task which does not fall
within the scope of its own authority. Therefore, the district court's Finding of Fact No. 6 that
"there is no evidence of bad faith, bias or abdication of duties on the part of the Clerk/Auditor or
Commissioners in the events of 2002 and the suggestions of biasfromthe events in 2000-2001
are simply not persuasive that the Clerk/Auditor abused or exceeded the scope of his authority as
a public official" is unreasonable and an abuse of discretion.
B. The Clerk's Use Of His Office To Publish An Incomplete And Misleading Voter
Information Pamphlet Demonstrated Bias, And Is Unrefuted.
As set out in pages 41-47 of Plaintiff s Brief, the district court turned a blind eye
to the Clerk's irregular use of his office to publish a voter information pamphlet which included
the Clerk's personal fluoride page, in which he used partial and incomplete cost information,
presented in a format to suggest alarmingly high costs if voters approved the ballot measure.
Moreover, the Clerk included no information at all in the pamphlet about a second countysponsored ballot issue dealing with a transit tax increase, even though the costs of that measure
exceeded by nearly six times the highest cost projections for fluoridation. The Clerk could
produce no record of any grant of authority to use the voter information pamphlet in this
discriminatory and irregular way. The Clerk testified that he acted at the direction of the
Commission and that the Commission approved the voter information pamphlet, but there is
nothing in any official minutes to support his self-serving claim. The irregularities attendant to the
Clerk's misuse of the 2000 voter information pamphlet were neither refuted at the evidentiary
hearing nor addressed in the Defendants' Brief.
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Moreover, as the actual costs of fluoridation have become known (Reply Brief Exhibit 2),
the Clerk's manipulative use of partial and exaggerated data on his personal fluoride cost page in
the voter information pamphlet bordered on the irresponsible.
C. It Is Unrefuted That: (a) No Adequate Vetting Of The Petition For Legality
Took Place As The Petition Worked Its Way Through The Process; and (b) The Petition
Was Certified To The Commission On July 9, 2002 Without Even Considering That It
Might Be An Unlawful Referendum.
Finding of Fact No. 4 (R. at 853) states:
Additionally the Court finds that the defendant Clerk/Auditor sought the legal
advice of Chief Civil Deputy County Attorney Gerald Hess at all stages of the initiative
process and followed the advice of counsel and that he performed his duties and
responsibilities as the Clerk/Auditor thought appropriate and in conformance with his
good faith understanding of what the law was at the time.
As discussed at pages 17-28 of the Plaintiffs Brief, this Finding is an abuse of discretion,
because it is not supported by the unrefuted evidence that: (a) the petition, from the time it was
first presented for circulation in May 2001, was assumed to be an initiative (Plaintiffs Brief, p.
19); (b) the only opinion rendered by the County Attorney prior to 2002 was that the Clerk
needed to accept it [the application] and approve its circulation (Id at p. 19-20); (c) no 2002 legal
analysis was made prior to the Clerk's certification of the petition to the Commission on July 9,
2002 whether it was an initiative or a referendum (Id at p. 20-22); (d) the Clerk considered his
only duty to be to count the signatures and send the petition to the Commission (Id at p. 22); (e)
The County Attorney failed to advise the Clerk that caselaw and statute imposed a positive
authority and duty on the Clerk to vet the petition for legality prior to accepting the signed
petitions for filing and possible certification to the Commission as a lawful initiative (Id at p. 2324); (f) No County officer considered that the petition might be a referendum until after July 29,
2002, when Plaintiffs attorney so advised the County Attorney (Id at p. 25); (g) on August 1,

15

2002, the Clerk sent a letter to his official attorney stating that his own research after July 29,
2002 concluded that the petition could be considered a timely-filed referendum (Id at p. 25-26);
(h) that conclusion relied on the admitted and erroneous legal advice of Troy Rawlings (Id at p.
26-27); (i) Mr. Hess erroneously concluded the petition was an initiative just prior to the August
6, 2002 Commission meeting, and recommended that the Commission allow it to go on the ballot
by default (Id at p. 28-29).
All of these missteps were unrefiited at the hearing and none were addressed in the
Defendants' Brief No one made an adequate legal analysis of the Clerk's duty to assure that the
petition was properly vetted, as statute and caselaw require; no one properly vetted the petition
itself; and the decision to allow the petition to go on the ballot by default ensured that the
resources of the County would be used to defend what the district court found to be an unlawful
petition. The taxpayers, including the majority who voted for fluoridation, pay for government
attorneys to scrupulously and correctly make the very analyses which should have been made at
every step of the proceedings involving this petition.
Where government officers fail to "get the law right," as happened here, private citizens
then are left either to passively submit to the disregard of their constitutional and statutory rights,
or to challenge the government's action by bringing litigation on their own. When government
officers disregard the citizens' rights to have the laws of initiative and referendum scrupulously
enforced and will not defend a law the citizens have properly enacted, the citizens deserve to
have their attorneys' fees paid by the government when those citizens succeed at what their
government should have done. That is exactly the reason Stewart applied the private attorney
general doctrine.
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D. The Defendants' Improper Use Of Official Position To Oppose Fluoridation
Never Abated.
Even after the district court issued its decision that the petition had been, in fact, an
unlawful referendum and issued the injunction which kept fluoridation off the ballot in 2002, the
Clerk has still continued his personal crusade — as the County Clerk ~ to obtain another vote on
fluoridation. After the district court's ruling below, the Utah Legislature changed the law in the
2003 General Session to permit county commissions to place fluoridation revotes directly on the
ballot. In the meantime, a group of fluoride opponents, represented by attorney George
Diumenti, had scheduled a December 2, 2003 hearing before Judge Dawson asking him to lift his
injunction in the instant case so that his clients could resurrect the same petition which Judge
Dawson had already held was an invalid referendum. Mr. Diumenti's clients wanted to use this
same petition to place fluoride back on the ballot in 2004. Evidently, Clerk Rawlings thought this
hearing was a waste of time, believing that fluoridation should be placed back on the ballot
directly by the Commission. In the Commission Minutes for December 2, 2003 the Clerk wrote:
I spent about 30 minutes yesterday [December 1, 2003] having a very good
conversation with Editor, Don Porter, Standard Examiner, and explained to him I had met
with legal counsel and the Commissioners over the past two months on the fluoridation
issue. The Commissioners were updated by our legal counsel that it was certain the
fluoride issue would go back on the ballot this November one of three ways. It was also
pointed out that Judge Dawson had set a hearing date for December 2 related to George
Diumenti's filing with the Judge to lift the injunction on the Clerk to allow the original
petition to be used to put the question back on the ballot. After review [sic] our
alternative with legal counsel and upon their advice, I personally asked the Commissioners
to place the question on the ballot before the December 2 hearing date so that the hearing
would be cancelled. (Reply Brief Exhibit 1 at p. 0480-81 [emphasis added].)
This is a remarkable admission by the Clerk. The County Clerk should be the
disinterested, neutral chief elections officer who functions as an objective gatekeeper for all
parties in the election process. Neither the County Commission nor the County Clerk has any
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authority over fluoridation; under Utah law, such authority is given solely to operators of public
water systems, and Davis County does not operate a public water system. It should not matter to
the Clerk or to the County Commission in their official capacities whether fluoride is on the ballot
or not or whether the district court rules in favor of or against a fluoride issue. Nevertheless, in
his Minutes, the Clerk records that he and the Commissioners met to discuss fluoridation for "two
months," and the Clerk further admits that "he personally asked the Commission to place fluoride
back on the ballot" and that his timing in doing so was specifically aimed at getting the hearing
before Judge Dawson cancelled. Moreover, the Clerk then admits that he took it upon himself to
contact the media to explain why the 10,000 signatures from the petition, which the district court
had already found to be an illegal referendum, should be "recognized as the law allows." Of
course, one of those petition signers was Commission Chair Dannie McConkie; another was the
Clerk himself; another was Troy Rawlings; another was the County Attorney.
For its part, the Commission did, in fact, adopt a resolution placing fluoride back on the
ballot in 2004 as the Legislature's 2003 law permitted, but the resolution itself was crafted in such
a way as to demonstrate the continuing bias of these officers. Instead of adopting a true countywide reballoting on the question of whether to fluoridate Davis County's drinking water, the
Commissioners allowed a revote only where fluoridation was in progress — and exempted Woods
Cross which is the only city in Davis County where fluoridation was not taking place because it
had obtained an exemption from the Davis County Health Department's fluoridation order. The
implication is clear — those cities which had voted "wrong" would revote. Rather than permit a
true county-wide revote, as the Legislature clearly intended, the Commission minutes state that
Woods Cross would not revote on fluoridation because "[t]he citizens do not have it in their
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water and therefore cannot be part of the vote to have it removed." (Reply Brief Exhibit 1 at p.
0475)
However, a true countywide vote which would give all residents an opportunity to change
their minds about fluoridation was possible had the Commission desired to fully comply with the
law. As the Clerk himself stated in the Minutes at the time the resolution was adopted: "there is
no problem in having a separate format for ballots in Woods Cross." (Id)
CONCLUSION
If the district court's erroneous fee order is allowed to stand, there is no reasonable
incentive for private citizens to challenge the unlawful and unconstitutional decisions their
government servants make, irrespective of motive or intent. If private litigants must bear all of
their attorneys' fees after successfully challenging the government's position, while the full
resources of their government's attorneys are brought to bear in the defense of those unlawful and
unconstitutional decisions, all manner of abuse will likely go uncontested, simply because a vast
range of important public policies will not necessarily involve the kinds of financial considerations
or benefits which the district court held were a necessary condition in order for the private
attorney general doctrine to apply.
At oral argument before the district court, the County suggested that the private attorney
general doctrine, if applied here or ever again, would pose an unacceptable threat to the stability
of government:
. . if the Court were to award attorneys' fees, I think it puts public officials in a
very precarious situation and dilemma, because then not only do they question the
reliability of the advice they're getting from Counsel, but. . . we are also talking about
elected officials in terms of their ability to go about their duties and responsibilities in
confidence. And this could put a real chill in their ability to do that (R. at 874-220).
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Where the legal advice given to public officials about matters affecting the statutory and
constitutional rights of citizens is incorrect, the citizens, not the public officers, ultimately bear the
unjust consequences of the flawed decisions which follow. Is the greater public good that of
allowing elected officials to act with full confidence on flawed legal advice, or is it in promoting
correct decisions even if the citizens must take up the burden of righting an injustice? Where, as
here, the government's actions have the effect of allowing misuse of the constitutional and
statutory laws of initiative and referendum, and where the full weight of the government's
resources are used to defend and promote that unlawful misuse, it is manifestly unjust to require
the citizens to bear the cost of vindicating their rights.
If the protection of the rule of law, voting rights and ballot integrity are not extraordinary
matters standing alone - if they are not as extraordinary as the cost of telephone service - then
who should care about the violation of any constitutional or statutory right unless dollars are
involved? More important, there will be no incentive for private individuals or their lawyers to
take such cases because the resources of the government are virtually infinite. In this case, the
County argued that no fees should be paid to the successful plaintiff because "that $44,767.00 fee
would be extracted from Davis County to the detriment of all citizens of Davis County . ." 7
However, there is no constraint (nor evident detriment to the taxpayers) on the County's
burdening the taxpayers, including the majority who twice voted for fluoridation, with the
additional expense of outside counsel in this case to further resist payment of Plaintiffs legal fees.

7

(R. at 328; Reply Brief Exhibit 3, p. 328.)
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DATED this 22d day of December, 2004.

David R. Irvine
Janet I. Jenson

X-~^~

Attorneys for Plaintiff Utahns for
Better Dental Health, Inc.

CERTIFICATE OF SERVICE
I hereby certify that on this 30th day of December, 2004,1 caused to be sent, via first-class
mail, postage prepaid, two true and correct copies of the foregoing Reply Brief to:
Mel Wilson, Esq.
Davis County Attorney
800 West State Street
Farmington, UT 84025
David B. Thompson, Esq.
Box 682800
Park City, UT 84068
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COMMISSIONERS' MINUTES - DAVIS COUNTY 0474
COMMISSION MEETING MINUTES
November 25, 2003
The Board of Davis County Commissioners met in the Commission Chambers of the Davis County
Courthouse, Farmington, Utah on November 25, 2003. Members present were Chairman Dannie R.
McConkie, Commissioner Carol R. Page, Commissioner Michael J. Cragun, Clerk/Auditor Steve S.
Rawlings, Chief Deputy Civil County Attorney Gerald E. Hess, and Commission Office Manager Linda May.
Acceptance o:
Bid for Sale o|f
Surplus
Property at
1925 No
Compton Rd
#2003-390
'Closing
2/22 for
?
ernwood Ld)

Kent Sulser, Davis County Community and Economic Development, gave a recommendation to
accept the high bid from the November 18 bid opening on the 1925 No. Compton Road (430 W) property.
The property (2 parcels) will be sold for $262,500.00. The flood channel remains in Davis County's
ownership and there is currently an undeveloped trail along the bank. Commissioner Page made a motion to
accept the bid from Thomas Morgan, Windfield LLC, and to authorize the Chairman to sign the warranty
deed and closing document. Commissioner Cragun seconded the motion. All voted aye. The closing for the
property will be December 22, 2003.

Request &
Approval for I
Sale of Surplijs
Property in
Eaglepointe
Development |
Phase 8

Kent Sulser requested approval for sale of surplus property in the Eaglepointe Development Phase 8
in North Salt Lake. Currently there is no road. However, improvements are going in. Lot numbers and
minimum bid amounts recommended are:
Lot 802
Lot 805
Lot 808
Lot 810

$95,900
$98,900
$101,900
$139,900

Lot 813
Lot 814
Lot 819

$92,900
$84,900
$87,900

Kent stated the ad would run in the Clipper and Standard Examiner on November 27. The public comment
period would run until December 15 with bid opening to be on December 23, 2003. Commissioner Cragun
made a motion to approve. Commissioner Page seconded the motion. All voted aye.
Request &
Approval for I
Sale of Surplus
Property at
Eaglepointe
Estates Phase f
Lot 502

Kent Sulser requested approval for sale of surplus property in Eaglepointe Estates Phase 5 lot 502 at
609 South Parkway Drive, North Salt Lake. It is an improved lot. The minimum bid is $85,900 which is
comparable with market value for the area. Kent stated the ad would run in both the Clipper and the Standard
Examiner on November 27. The public comment period would run until December 15 with bid opening to be
on December 23, 2003. Commissioner Page made a motion to approve. Commissioner Cragun seconded the
motion. All voted aye.

Request & Sal|e
of Surplus
Property In
Eaglepomt
Estates Phase {>

Kent Sulser requested approval for sale of surplus property in Eaglepointe Estates Phase 5, North Salt
Lake The following property (undivided interest) lot 505, 518, 519, and 520 would need to be by negotiated
sale as property is jointly owned with a private party. Kent stated the ad would run in both the Clipper and
the Standard Examiner on November 27. The public comment period would run until December 15.
Commissioner Cragun made a motion to approve. Commissioner Page seconded the motion. All voted aye.

Commission
Cup Donation |
to DATC

Mike Bouwhuis, Davis Applied Technology College President, accepted a Commission Cup donation
in the amount of $500.00. The amount will allow one student to go half-time for one year. He expressed
appreciation for the partnership.

Resolution
#2003-342 fori
Placement on
the Ballot the |
Opinion
Question of
Removal of
Fluoride from |
Public Water

A resolution #2003-342 authorizing the placement on the ballot the opinion question relating to
removal of fluoridation from the public water systems within Davis County excluding Woods Cross City was
presented. Commissioner McConkie read the resolution:
WHEREAS, in the 2000 the Davis County Commission responded to requests from its citizens to
place the fluoride question before the voters of Davis County; and
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excluding
Woods Cross |
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WHEREAS, Woods Cross City challenged the requirement that it add fluoride to its water supply
asserting that the Woods Cross water system was functionally separate from any other public water system
within Davis County and that a majority of the voters served by the Woods Cross system voted against adding
fluoride to the water; and
WHEREAS, the District Court ruled that Woods Cross City was not required to fluoride to its public
water supply; and
WHEREAS, all other water systems within Davis County had added fluoride to or are in the process
of adding fluoride to the water supplies of Davis County; and
WHEREAS, the Utah State Legislature adopted House Bill 64 in the 2003 general session of the state
legislature authorizing the County legislative body to place an opinion question relating to removal of fluoride
from the public water supplies with the County; and
WHEREAS, in 2003 the Davis County Commission has received requests from voters to place on the
ballot the question of removal of fluoride from County water supplies;
THEREFORE, be it resolved by the Board of County Commissioners of Davis County as follows:
1. Pursuant to section 19-4-111, Utah Code Ann., as amended by Senate Bill 64 adopted
during the 2003 general session of the Utah State Legislature, the Davis County
Commission directs that an opinion question relating to removal of fluoridation of all
public water systems within Davis County be placed on the ballot at the next general
election which will be on Tuesday, November 2, 2004.
2. The specific question to be placed before the voters is as follows:
SHALL FLUORIDE CONTINUE TO BE ADDED TO THE PUBLIC WATER SUPPLIES
OF DAVIS COUNTY?
Jerry Hess stated that Woods Cross is exempt from voting as it was established they had a separately
functioning water system. The citizens do not have it in their water and therefore cannot be a part of the vote
to have it removed. The Woods Cross City Council can put it on the ballot for a municipal election cycle as to
whether fluoride should be added. Steve Rawlings confirmed that there is no problem in having a separate
format for ballots used in Woods Cross. The state statute as currently written allows for a re vote every four
years. Commissioner McConkie allowed for comments to be given by those in attendance who wanted to
speak.
Comments
David Irvine, Bountiful

Against a revote.

Dee Burningham, Bountiful

He asked who had requested the resolution be drafted.
He felt the last one was not properly framed.

Jerry Chatterton, West Point

Two water systems function in the area, Hooper Water
And West Point Water. They will need to figure out how to
separate formats for ballots.

Carrie Valentine, Layton

Thanks for an opportunity for a revote.

Lloyd Selleneit, Bountiful

Supports a revote of the issue.

John Hooper, Layton

Against fluoridated water.

John Coombs, Bountiful

Peoples opinions change & should be able to revote.

Charles Bradford, Bountiful

In favor of the resolution.

Carolyn Coombs, Bountiful

She collected signature and would like to revote.

David Hansen, Kaysville

Thanks for not silencing the citizens.

Helen Watts, Layton

Thanks for validating the citizens request.

David Irvine, Bountiful

Cure the flaw so everyone can revote.
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Commissioner Page made a motion to approve the resolution as presented. Commissioner Cragun seconded
the motion. All voted aye. The document is on file in the office of the Davis County Clerk/Auditor.
Agreement
#2003-343
with Face to
Face
Marketing to
Rent Fair Park |
Buildings
Agreement
#2003-344
with America
West 4D to
Rent Legacy
Center for
Barrel Racing
Event
Amendment
2001-342F
with Overland |
Construction,
Inc. for Lesser |
Warranty on
Public Works
Building

Curtis Koch, Davis County Fair Park, presented an agreement #2003-343 with Face to Face
Marketing. The company will rent all the exhibit halls at the Fair Park for a two day wedding show. It is in
the amount of $2,000.00. Commissioner Cragun made a motion to approve. Commissioner Page seconded
the motion. All voted aye. The document is on file in the office of the Davis County Clerk/Auditor.
Curtis Koch presented an agreement #2003-344 with the America West 4D. The company will rent
the Legacy Center $1,440 plus pay stall rentals. It is a national barrel racing event. Commissioner Cragun
made a motion to approve. Commissioner Page seconded the motion. All voted aye. The document is on file
in the office of the Davis County Clerk/Auditor.
Dave Adamson, Davis County Public Works Director, presented a contract amendment 2001-342F
with Overland Construction, Inc. During construction at the new Public Works facility certain inspections
were not performed as the construction progressed. At this point it is necessary to modify the contract to
accept a lesser warranty (20 year) on the contract. Commissioner Page made a motion to approve.
Commissioner Cragun seconded the motion. All voted aye. The document is on file in the office of the Davis
County Clerk/Auditor.

Appointments
to Aging
Service Board: |
Jack Bippes
and Paticia
Johnson

Two names have been recommended for appointment to the Aging Services Board of Directors. Jack
Bippes, Clearfield City Manager, and Patricia Johnson of West Point. Jack Bippes will be a one-year term to
expire on December 31, 2004. Patricia Johnson will be for a two-year term to expire on December 31, 2005.
Commissioner Cragun has visited with both individuals and made a motion to approve. Commissioner Page
seconded the motion. All voted aye.
Commissioner Cragun made a motion to convene as the Board of Equalization. Commissioner Page
seconded the motion. All voted aye.

Property Tax
Register
Approved

Commissioner Page made a motion to approve the property tax register. Commissioner Cragun
seconded the motion. All voted aye. The document is on file in the office of the Davis County Clerk/Auditor.
Commissioner Cragun made a motion to close the Board of Equalization and reconvene the regular
Commission Meeting. Commission Page seconded the motion. All voted aye.

Penalty and
Interest Should j
Not Accrue on
Properties
Currently
Being
Reviewed for
Board of
Equalization
Hearings

Steve Rawlings, Davis County Clerk/Auditor, stated that there were approximately 1600 property
appeals that have come to the office. They are approximately 100 appeals yet to process. There will be a full
day of hearings on December 10 and one-half day on December 17.
Consistent with the policy of prior years, it is requested that because the Board of Equalization
hearings are not complete, the tax due on such properties should not accrue interest or penalty until 30 days
after the final decision on an appeal to allow the hearings to be completed and in the event there is an
overpayment by escrow the amount to be refunded. It is also requested the properties not be published in the
Delinquent Tax Notice. Commissioner Page made a motion to approve the requests as stated. Commissioner
Cragun seconded the motion. All voted aye.

Personnel
Register
Approved
Check
Registers
Approved

A personnel register was presented. All items were approved with a motion from Commissioner
Cragun. Commissioner McConkie seconded the motion. All voted aye.
Check registers were approved as prepared and presented with a motion by Commissioner Page.
Commissioner Cragun seconded the motion. All voted aye.
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Agreement
#2003 345
UtahDiv Of
Travel Dev To|
Advertise for
Bird Festival
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Neka Roundy, Davis County Community and Economic Development, presented an agreement
#2003-345 with the Utah Division of Travel Development It is in the amount of $28,000 00 to pay for out of
state advertising for the Bird Festival This is in response to a grant Neka wrote Commissioner Cragun made
a motion to approve Commissioner Page seconded the motion All voted aye The document is on file in
the office of the Davis County Clerk/Auditor

Agreement
#2003 346
Indigent
Capital
Defense Trust
Fund
Assignment of
Attorneys
Agreement
#2003 347
Wasatch Front
Regional
Council to
Receive 2003
Data for Davis
County
Agreements
#2003 348
#2003 349
#2003 350
#2003 351
Carpet
Maintenance at)
County
Libraries

An agreement #2003-346 with the Indigent Capital Defense Trust Fund was presented Davis County
acknowledgement of a contract for indigent defense services for Trovon Ross which has been negotiated and
executed by the Indigent Defense Funds Board with Stephen R McCaughey and William J Albright
Commissioner Cragun made a motion to approve Commissioner Page seconded the motion All voted aye
The document is on file in the office of the Davis County Clerk/Auditor
An agreement #2003-347 with Wasatch Front Regional Council was presented Davis County agrees
to make available to Wasatch Front at no cost 2003 data on DVD or CD in trade that Wasatch Front will use
this data to enhance the credibility and accuracy of the socio-economic projections for the County
Commissioner Cragun made a motion to approve Commissioner Page seconded the motion All voted aye
The document is on file m the office of the Davis County Clerk/Auditor
The following agreements with Midwest Office were presented for carpet maintenance at Davis
County libraries
#2003-348
#2003-349
#2003-350
#2003-351

South Branch Library in Bountiful
Headquaters Library m Farmmgton
Central Branch Library in Layton
North Branch Library in Clearfield

$4,365 60
$2,520 00
$3,000 00
$4,286 40

Commissioner Cragun made a motion to approve Commissioner Page seconded the motion All voted aye
The documents are on file in the office of the Davis County Clerk/Auditor
Agreement
#2003 352
Diversified
Flooring Inc
for Carpet
Maintenance at|
Syracuse Lib
Agreement
#2003 353
Industrial
Research for
Boiler
Maintenance at|
Headquarters
Library
Agreements
#2003 354
#2003 355
#2003 356
#2003 357 Fire|
Equipment
Maintenance at
Davis County
Libraries

An agreement #2003-352 with Diversified Flooring, Inc was presented It is for carpet maintenance
at the Syracuse Northwest Branch Library in the amount of $2,640 00 Commissioner Page made a motion to
approve Commissioner Cragun seconded the motion All voted aye The document is on file in the office of
the Davis County Clerk/Auditor
An agreement #2003-353 with Industrial Research was presented It is for boiler and collection tower
treatment services for the Headquarters Library m Farmmgton It is m the amount of $1,863 00
Commissioner Cragun made a motion to approve Commissioner Page seconded the motion All voted aye
The document is on file in the office of the Davis County Clerk/Auditor
The following agreements with AAA Fire Safety & Alarm, Inc were presented for fire equipment
maintenance and monitoring at Davis County libraries
#2003-354
#2003-355
#2003-356
#2003-357

South Branch Library in Bountiful
Headquarters Library in Farmmgton
Central Branch Library in Layton
North Branch Library in Clearfield

$580 00
$ 30 00
$458 00
$205 00

Commissioner Page made a motion to approve Commissioner Cragun seconded the motion All voted aye
The documents are on file in the office of the Davis County Clerk/Auditor
Agreement
#2003 358

Agreement #2003-358 with Reagan Outdoor Advertising was presented for a sign lease It is a
receivable in the amount of $3,000 00 yearly with a 3% increase on year 6 and again on year 11 They will
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Advertising for]
Lease of Site

advertise free of charge for the annual bird festival and Davis County fair. Commissioner Cragun made a
motion to approve. Commissioner Page seconded the motion. All voted aye. The document is on file in the
office of the Davis County Clerk/Auditor.

Agreement
#2003-359
Bob's Tree
Service for
Removal of

Tree
Agreement
#2003-360
Campbell's
Concrete for
So. Parking
Lot Ramp
Repairs
CDBG Grant
Requirement
of Pre-Author-1
ization
Approval

An agreement #2003-359 with Bob's Tree Service was presented. It is for removal of the large silver
maple tree on the east side of the courthouse. It is in the amount of $950.00. Commissioner Page made a
motion to approve. Commissioner Cragun seconded the motion. All voted aye. The document is on file in
the office of the Davis County Clerk/Auditor.
An agreement #2003-360 with Campbell's concrete in the amount of $5,380.00 was presented. It is
to replace the south parking lot entrance ramps. Commissioner Cragun made a motion to approve.
Commissioner Page seconded the motion. All voted aye. The document is on file in the office of the Davis
County Clerk/Auditor.
A new procedure for the CDBG grant process is requiring a pre-application signature. The pass
through agency (Davis County) must sign for the agencies applying for CDBG money in Davis County.
Commissioner Cragun made a motion for Chairman to sign all the pre-application forms currently with the
commission and any others that will come prior to the deadline. Commissioner Page seconded the motion.
All voted aye.

Gift Baskets to
ng Serviced

Commissioner Cragun said that law enforcement officers are delivering 24 gift baskets to the Aging
Services Board for distribution to those in need.
Meeting adjourned.

COMMISSION MEETING MINUTES
December 2, 2003
The Board of Davis County Commissioners met in the Commission Chambers of the Davis County
Courthouse, Farmington, Utah on December 2, 2003. Members present were Chairman Dannie R. McConkie,
Commissioner Carol R. Page, Commissioner Michael J. Cragun, Clerk/Auditor Steve S. Rawlings, Deputy
Civil County Attorney Gary O. McKean, and Commission Office Manager Linda May.
Introduction of|
Scott Lunt as
New Director
of Davis
County Conf
Center &
Hilton Garden |
Inn
Support Given |
for S&S
Shorthne
Railroad
Expansion of
Rail Line

Commissioner McConkie introduced Scott Lunt who has been hired to be the new Director of the
Davis County Conference Center and Hilton Garden Inn Hotel. Scott comes from Intercontinental Hotels
Group. He grew up in Layton and is very excited to see this development in Layton. He feels there is a huge
need in the area for a conference center site and hotel. "Everything will be first class, including the service,
the facility and the people,"said Scott.
Steve Flanders, owner of S&S Shortline Railroad, explained his operation in West Farmington. He
started his S&S Shortline train park as a hobby, but his hobby has grown over the last nine years and now the
he would like to expand. He is involved in negotiations to extend the train track of the S&S Shortline to run
along the Rio Grande line from the park at 575 North 1525 West to the Davis County Fair Park. The proposal
is for right of way to occupy 8 feet of the present 66-foot right of way, leaving the remaining 58 feet to amply
accommodate Rails-to-Trails. He has been in negotiations with UTA for approximately one year. He has
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received support from Farmington City for the project and is requesting a letter of support from Davis County
for the project. Commissioner McConkie confirmed with Gary McKean, Davis County Attorney's Office,
that it is appropriate for the commission to send a letter of support. Gary stated, "I do not see any problem."
A letter will be mailed to Utah Transit Authority.
Ordinance
#11-2003
Providing fori
Amendment of
Fees Charged)
by the Davis
County
Sheriffs
Office

Keith Major, Davis County Sheriffs Office, presented Ordinance #11-2003. It is an ordinance
providing for the amendment of fees charged by the Davis County Sheriffs Office. Under section 2.48.080
the changes for item B would be:
Check issue to change from $2.00 to $5.00
Weekend fee (per weekend) to change from $30.00 to $40.00
Weekend fee (per day) to change from $15.00 to $20.00
Work Center sack lunch to change from $2.50 to $3.50
Work release (per day) to change from $10.00 to $15.00
Haircut to change from $7.50 to $9.00
Beard trim to change from $3.00 to $3.50
Inmate Housing Fee to be the State core rate
These changes will bring the revenue more in line with expenses. Some counties are doing away with the
weekend and work release programs due to the expenses associated with the programs. Commissioner Page
made a motion to approve. Commissioner Cragun seconded the motion. All voted aye. The ordinance will
become effective 15 days after publication. The document is on file in the office of the Davis County
Clerk/Auditor.

Ordinance
#12-2003
Prohibiting
Use of
Motorized
Vehicles on trje
Bonneville
Shoreline Trail

Barry Burton, Davis County Community and Economic Development Office, presented an ordinance
#12-2003. It is an ordinance prohibiting the use of motorized vehicles on the Bonneville Shoreline Trail. The
intent of prohibiting motorized vehicles is based on consideration of safety, trail preservation, and intended
usage of the trail. Commissioner Cragun made a motion to approve. Commissioner Page seconded the
motion. Ail voted aye. The ordinance will become effective 15 days after publication. The document is on
file in the office of the Davis County Clerk/Auditor.

Ordinance
#13-2003
Amending
Chapter 10.04
Regulating
Overnight
Parking &
Parking
Restrictions
and
Enforcement
Authority

Barry Burton also presented an ordinance #13-2003. The ordinance is amending Chapter 10.04,
Davis County Code, regulating overnight parking and providing general parking restrictions and for
enforcement authority. The primary purpose is to clarify the authority to issue citations primarily for the
purpose of vehicles that are parked at the side of roads with the vehicle marked "For Sale." Commissioner
Page made a motion to approve. Commissioner Cragun seconded the motion. All voted aye. The ordinance
will become effective 15 days after publication. The document is on file in the office of the Davis County
Clerk/Auditor.

Change Order
Delayed

The change order relating the conference center will be delayed for a future meeting.

Agreement
#2003-361 for
United Way to
Administer the
State SSBG
Grant Funds

Larry Burdett, United Way Director, presented an agreement #2003-361 for administration of the
Social Services Block Grant (SSBG). The grant to be administered is in the amount of $104,653.30. Larry
discussed the chart for the allocation of costs. They do hire a firm to perform an audit of the records.
Commissioner Cragun made a motion to approve. Commissioner Page seconded the motion. All voted aye.
The document is on file in the office of the Davis County Clerk/Auditor.

Agreement
#2003-362
with Syracuse
City for Trail
System

Dave Adamson, Davis County Public Works, presented an agreement #2003-362 with Syracuse City.
It is an interlocal cooperation agreement for the trail system along the Davis County storm drain corridor. It
is for approximately a one-mile length and will have access restricted for motorized vehicles. A detailed plan
will be submitted to Public Works for approval. Commissioner Page made a motion to approve.
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Commissioner Cragun seconded the motion. All voted aye. The document is on file in the office of the Davis
County Clerk/Auditor.
Commissioner Cragun made a motion to convene as the Board of Equalization. Commissioner Page
seconded the motion. All voted aye.
Property Tax j
Register
Approved

Commissioner Page made a motion to approve the property tax register. Commissioner Cragun
seconded the motion. All voted aye. The document is on file in the office of the Davis County Clerk/Auditor.
Commissioner Cragun made a motion to close the Board of Equalization and reconvene the regular
Commission Meeting. Commissioner Page seconded the motion. All voted aye.

Commission
Minutes
Approved

Commissioner Page made a motion to approve the commission meeting minutes of November 18,
2003. Commissioner Cragun seconded the motion. All voted aye.

Personnel
Register
Approved

Cragun. Commissioner Page seconded the motion. All voted aye.

Check
Registers
Approved

Commissioner Cragun seconded the motion. All voted aye.

Amendment
#2003-214A
UTDivof
Aging & Aduljt
Serv Funding
Increase

Agreement
#2003-363
with Davis
Behavioral
Health for
Services to
Drug Court
Davis
Behavioral
Health Audit
Exit Review

A personnel register was presented. All items were approved with a motion from Commissioner

Check registers were approved as prepared and presented with a motion by Commissioner Page.

An amendment #2003-214A with the Utah Division of Aging and Adult Services was presented. It is
to increase the contract amount by $29,295.00. The funds assist with providing services to senior citizens and
dysfunctional adults. Commissioner Cragun made a motion to approve. Commissioner Page seconded the
motion. All voted aye. The document is on file in the office of the Davis County Clerk/Auditor.
An agreement #2003-363 with Davis Behavioral Health was presented. It is in the amount of
$84,432.00. The agency will provide substance abuse treatment services for the Davis County Drug Court.
Commissioner Page made a motion to approve. Commissioner Cragun seconded the motion. All voted aye.
The document is on file in the office of the Davis County Clerk/Auditor.
Today was the audit exit interview review for Davis Behavioral Health. Davis County was
represented by Commissioner McConkie, Commissioner Page, Commissioner Cragun, and Steve Rawlings,
Clerk/Auditor. Certification was given for the agency and Davis County received a copy of the report.

Davis County
Clerk/Auditor |
Statement of
Clarification
on Fluoridation1
Issue

Commissioner McConkie asked if there were any miscellaneous business. Steve Rawlings, Davis
County Clerk/Auditor asked if he might make a few comments as follows:
An editorial in a newspaper is compelling the need for comment. I spent about 30 minutes yesterday
(Dec. 1) having a very good conversation with Editor, Don Porter, Standard Examiner, and explained to him I
had met with legal counsel and the Commissioners over the past two months on the fluoridation issue. The
Commissioners were updated by our legal counsel that it was certain the fluoride issue would go back on the
ballot this November one of three ways. It was also pointed out that Judge Dawson had set a hearing date for
December 2 related to George Diumenti's (attorney for fluoride opponents) filing with the Judge to lift the
injunction on the Clerk to allow the original petition to be used to put the question back on the ballot. After
review our alternatives with legal counsel and upon their advice, I personally asked the Commissioners to
place the question on the ballot before the December 2 hearing date so that hearing would be cancelled.
I explained that the issue had nothing to do with politicking and everything to do with the rights of the
voters, as defined this year by the legislature, to have their petition and the almost 10,000 signatures
recognized as the law allows. Mr. Porter and I had a very good conversation after which he informed me that
he wished he had conversed with me before the editorial was written. He indicated he would not have
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changed his mind about fluoride but would have had the full knowledge of the reasons it was put back on the
ballot.
Proposed 200ft
Budget
Available on
Friday

The proposed 2004 budget will be available on Friday in the Clerk/Auditor's Office (room 136) &
(room 100), the Commission Office, and on the Davis County Web site.
Meeting adjourned.

Clerk/Auditor
COMMISSION MEETING MINUTES
December 9, 2003
The Board of Davis County Commissioners met in the Commission Chambers of the Davis County
Courthouse, Farmington, Utah on December 9, 2003. Members present were Chairman Dannie R. McConkie,
Commissioner Carol R. Page, Commissioner Michael J. Cragun, Clerk/Auditor Steve S. Rawlings, Chief
Deputy Civil County Attorney Gerald E. Hess, and Commission Office Manager Linda May.
Commission
Cup Donation^
to. Homeless |
Program for
Davis Schoolsl
Head Start; ana
Davis County |
Realtors for
Special
Olympics
Team

Release of
Final Paymentl
for Overland
Construction
for Public
Works
Building

Commission Cup Donations were made to the following organizations:
Title 1/Homeless Program Director for Davis Schools - Sue Ross, Director, received a
$500.00 check. The money will be used to provide coats, blankets and other items to homeless children.
Head Start - Kayleen Scoville, Family Service Works, received a $500.00 check. When
parents turn in certain statistical information they can earn Head Start Bucks. The bucks can be used to
purchase important items at "The Shop" for children up to five years old.
Davis County Realtors - Brock Anderson received a $500.00 check. The donation is for a
Special Olympics Team called Davis Warriors. The funds assist with uniforms for participants.
Dave Adamson, Public Works Director, and Carl Hansen, Public Works, presented a request for
release of final payment for Overland Construction, Inc. It is in the amount of $20,975.23. Dave commended
Carl for his diligence throughout the project. There have been approximately 20 subcontractors to work with
on the project. The warranty issue has been settled and the building is functioning well. It is appropriate to
release payment on contract #2003-342. Commissioner Page made a motion to approve the final payment.
Commissioner Cragun seconded the motion. All voted aye.

Ordinances
Delayed for
Review
Agreement
#2003-364
with Kerry
Lindgren for
Building
Inspections

The Ordinance Imposing a Tourism, Recreation, Cultural, and Convention Tax, Ordinance for
Transient Room Tax Collection and accompanying agreement with UAC will be held for further research.
Barry Burton, Community and Economic Development, presented an agreement #2003-364 with
Kerry Lindgren. It is to provide building inspection services and related customer service for Davis County.
The fee is based on services as provided. Commissioner Page made a motion to approve. Commissioner
Cragun seconded the motion. All voted aye. The document is on file in the office of the Davis County
Clerk/Auditor.

Improvement
Agreement & I
Grant of Lien |
#2003-365
with Mike
Schultz

Barry Burton also presented an improvement agreement and grant of lien #2003-365. The applicant
is Mike Schultz, 2135 North 4500 West, Hooper, Utah. The property is abutting 4500 West Street which is a
county road. Commissioner Page made a motion to approve. Commissioner Cragun seconded the motion.
All voted aye. The document is on file in the office of the Davis County Clerk/Auditor.

CERTIFICATE OF AUTHENTICITY
I hereby certify that the foregoing copy of page(s) ^ 2 ^ W £ / o f the Minutes of the
Davis County Commission forDecember ^9. , 2003 is a true and correct copy of the
official Minutes kept and maintained in the office of the Davis County Commission
DATED this/ 3 ^fey of December, 2004.
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A Review Of The Fluoridation Implementation Costs
To Davis County Water Systems From 2001 To 2003
Environmental Report 04-1). » 111
Delane D. McGarvey M.E<L, E.H.S.
Louis K. Cooper E.H.S., M.P.A.
INTRODUCTION
Fluoridation of the public water supplies in Davis County was approved in the November
general election of 2000. Salt Lake County voters also approved a like measure for their
water systems. The question of fluoridation received wide interest and debate through out
the metropolitan area of Davis and Salt Lake Counties as pros and cons were debated in
the media, town meetings and informational pamphlets. Davis County voters approved
the measure 52% to 48% with Salt Lake County voters passing their initiative with a
somewhat wider margin.
The Davis County Health Department Environmental Health Services Division has
worked closely with the county public water systems for over sixty-five years. In 2000
there were 17 significant public water systems in the county that would be affected by the
approval for water fluoridation. In addition the Weber Basin Water Conservancy
District, a wholesaler of water to all 17 systems would be required to provide fluoridated
water so that system optimal fluoride levels could be maintained. During the public
interest period preceding the election the Health Department was asked numerous
clarifying questions concerning fluoridation. The question concerning cost was directed
to the Division.
Utah has a very limited and spotty history with public water system fluoridation.
Brigham City in Box Elder County and Helper in Carbon County have adjusted their
drinking water with fluoride on and off over the past few decades. Hill Air Force Base
provides fluoridated water throughout the federal air base facility. Division staff visited
and interviewed Brigham City and HAFB personnel on their facility requirements and
their operational costs. The staff also reviewed water fluoridation system requirements as
outlined in the Water Fluoridation, A Manual For Engineers And Technicians \ prepared
by the U.S. Public Health Service Centers for Disease Control. The author of the manual,
Thomas G. Reeves, P.E. was also interviewed on national cost trends for fluoridation
equipment installation.
A number of city water system managers and private water system consultants, along
with Weber Basin W.C. District engineers were also interviewed in determining general
overall cost estimates. Davis County water systems have an exemplary record of water
system management. County systems were the first and for over twenty years the only
countywide systems in the state to be 100% rated 'Approved' by the I Jtah Division of
Drinking Water.
ENVIRONMENTAL HEALTH SERVICES DIVISION
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The Division attempted to answer for the Department the general implementation cost,
county wide, for the installation of fluoridation equipment, chemical usage, operation and
monitoring. No attempt was made to engineer or design an installation for a specific
water source or system. However, the general operating thesis was that the source
facilities throughout the county were as good as any in the state and would not present a
major infrastructure upgrade to accommodate fluoridation equipment. As roughly one
half of the county drinking water comes from Weber Basin W.C. District it was
anticipated that a saving of scale would be realized from applications at the District's two
water treatment plants that supply county water. The Division calculated a countywide
per citizen average cost of $2.00 per year. Davis County per household size is 3.9
persons so the calculated annual connection cost would be $7.80.
It was well understood at the time of the 2000 election that fluoridation costs were
general forecasted averages and that specific local costs would have to be determined by
the individual water systems. The county Clerk and Auditor Offices stated in the
'Official Voter Information Davis County Water Fluoridation Information Pamphlet' in
the preliminary information section on page 3, 'The Davis Health Board reports that
fluoridation of the public culinary water systems in Davis County will produce an
average cost per person per year of approximately $2.00.. .If you wish further
information on specific costs in your area contact your city or water district office."
In the argument against fluoridation section on page 5, "Water districts can cover their
costs for fluoridation through water bills and/or increased property taxes. A full
disclosure of ALL costs has NOT been made." The argument for fluoridation section
stated on page 6, "Water fluoridation is a bargain. Average national yearly costs vary
from 31 <C - $2.12 per person (U.S. Public Service). Carefully estimated average, countywide costs in Davis County are expected to be about $2 per person per year." It is clear
by the use of at least nine qualifiers in the above quotes that the County as well as the
opponents and proponents were aware that the estimated costs of fluoridation in Davis
County were just that, estimations.
The Division analysis did indicate that fluoridation costs would be on the high end of the
national average. Not withstanding a large percentage of drinking water coming from
Weber Basin W.C. District supplies the systems through out the county depend on
numerous well sources which require individual equipment setups and coupled with cities
or districts of small to moderate population size increase the eventual per person cost.
Knowing that fluoridation costs could be as high as anywhere in the United States did not
prevent the electorate from approving fluoridation and requiring installation and
operation of water fluoridation as authorized by legal mandate.
With the completion of the implementation phase of countywide fluoridation the Division
contacted each water system so as to compile a summary of the actual costs expended to
provide fluoridated water to Davis County users.
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COST OF FLUORIDATION
To provide uniform optimal fluoridation levels throughout Davis County each water
system would be required to adjust the natural fluoride levels in their source waters to a
le\ el that would average 0.9 mg/1. Source application of fluoride requires the purchase
and installation of metering pumps, calibration meters, injectors, dry feeders or
saturators, water meters, pacing meters, vacuum breakers, anti-siphon values, storage
tanks, day tanks, piping, mixers, scales, safety equipment, monitors and other
appurtenances all engineered to the use and requirements of each specific water source.
The above equipment must be integrated with the existing water source supply design
and housed and secured at the source site.
Fluoridation chemicals need to be purchased and delivered to each site on a schedule of
delivery. Water system personnel need to be trained to operate the equipment and handle
the chemicals properly. System personnel also need to sample and monitor fluoride
levels through out their system on a daily, weekly and monthly schedule as required by
regulation. It was assumed that all county water systems would incur some costs
associated with water fluoridation. Cities receiving all or almost all of their water from
Weber Basin W.C. District would only need to monitor system fluoride levels and the
associated reporting requirements. The number of individual water sources would be the
major determining factor for overall system cost to fluoridation implementation.
The process to provide fluoridated water began within weeks of the election with the
Health Department meeting with the State Division of Drinking Water and local city
mayors and managers to assess regulatory issues and implementation timelines. By state
law the Health Department was required to develop a regulation for standards, oversight
and monitoring of the addition of fluoride to the drinking water supply. Water systems
could not be expected to design and budget for the fluoridation equipment until they
knew what was going to be required. In January of 2001 a Board of Health
Implementation Task Force was formed. This committee of Division staff, city and
district water system managers, engineers, and consultants along with State Department
of Environmental Quality, Department of Health and Salt Lake Valley Health
Department input began work on the regulation.
In March 2001 Davis County city managers, engineers and public works directors
attended a basic water fluoridation engineering course put on by the U.S. Public Health
Service. Cities budget on a July through June fiscal year so with the engineering design
and regulatory criteria having been laid out the Health Department issued an order to
fluoridate by May 2002. Implementation went forward and by December 2003 one
hundred percent of the county water systems were providing fluoridated water to the
citizens of Davis County as mandated in the 2000 general election.
During the 30 month implementation period there was varied effectual effort In the
water system managers or their governing authorities to install and operate the
fluoridation equipment. Cost became an issue or excuse for much of the delay or
hesitancy. The Board of Health, an advocate of drinking water fluoridation for
enhancement of public health through the reduction of dental caries, and also the
ENVIRONMI'NIAI I1LAI III ShRVICLS DIVISION
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Department of Health, the agency under statute to require fluoridation following a voter
approved election, came under criticism for the pre-election cost estimate of $2.00 per
person per year county wide cost for fluoridation. To compare the initial estimation with
actual costs the Division surveyed the water systems in January and February 2004 to
ascertain the actual costs expended during the implementation period to bring all the
systems on line. Operation costs were also requested and may be actual or planned
depending on the start up date for system fluoridation. Weber Basin W.C. District Plant
#4 was the first facility to come on line starting fluoridation in May 2002 as required
under the original order.
To date some 44 water system sources have been equipped with equipment and
chemicals to adjust fluoride levels in the counties drinking water supplies. All systems
have personnel trained on the operation and monitoring of water fluoridation as required
by regulation. Some $ 4,774,452 has been expended for installation of equipment,
facilities and infrastructure with an additional $461,615 planned for annual operation and
maintenance costs.

SURVEY RESULTS
The following tables and graphs show the results of the survey. Water systems charge
use fees to finance their operations by connection and by additional water use over a base
volume. Fees are unique for each system depending on their system requirements and
may be supplemented by other city or district funds. This report does not detail the
individual procedures used by each water system to budget, finance and recover
fluoridation costs. Nor does this report account for how each water system paid for
implementation expenses. The information on costs supplied by the cities and districts
has been grouped into implementation costs and operation and maintenance costs and
used as a total system amount for comparison purposes to number of residents for per
person costs and number of connections for household costs.
The survey collected information on amounts of expenditures for engineering, equipment
purchase and installation, infrastructure upgrades, and operation and maintenance. The
information was provided by each city or district and was determined solely by their
evaluation of costs related to fluoride implementation. The Division also collected base
connection water rate fee increases applied by the systems from 2001 to 2004 to finance
fluoridation costs. The per person and per connection rates were calculated by dividing
the city or district submitted costs by the number of connections or by the system
population using a 7 year capital recovery for comparison with the estimated fluoridation
costs developed by the Division in 2000.
City populations were obtained from the U.S. Bureau of the Census Subcounty
Population Estimates 2002. The number of connections per systems was obtained from
the Utah Division of Drinking Water DAD database August 26,2003 edition.
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Table 1:

*Minus Woods Cross and Hooper
Includes engineering

A

Table #2:
Water System
Bountiful
Centerville
Clearfield
Farmington
Layton
North Salt Lake
South Davis
South Weber
West Bountiful
Weber Basin*
Clinton
Fruit Heights
Kaysville
Mutton Hollow
Sunset

Population to Connection Ratio
Population
Connections
41,270
10,350
14,690
3,834
26,309
6,648
12,954
2,400
60,064
16,700
2,200
9,176
6,990
2,056
5,176
1,146
4,559
1,351
240,404
52,000
14,352
3,480
4,765
1,247
20,595
5,226
592
174
5,101
1,645
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Ratio
4.0
3.8
4.0
5.4
3.6
4.2
3.4
4.5
3.4
4.6
4.1
3.8
3.9
3.4
3.1
7

Syracuse
West Point
County Total*

12,423
6,251
245,267

2,488
1,384
62^29

5.0
4.5
3.9

*Minus Woods Cross and Hooper
Composite from systems served

#

Table #3:
Average Cost Per Resident
Annual Cost
Monthly Cost

Water System
Bountiful
Centerville
Clearfield
Farmington
Layton
North Salt Lake
South Davis
South Weber
West Bountiful
Weber Basin"
Average County Cost*
Median System Cost

$2.36
$7.79
$0.99
$4.89
$2.97
$10.33
$3.49
$2.25
$2.03
$1.82
$4.34
$2.97

$0.20
$0.65
$0.08
$0.41
$0.25
$0.86
$0.29
$0.19
$0.17
$0.36
$0.25

Ave. Cost Per County
Resident
$ 0.40
$0.47
$0.11
$0.26
$0.73
$ 0.39
$0.11
$0.05
$0.04
$1.82
$4.34

*Minus Woods Cross and Hooper
Composite from systems served

#

Table #4:
Water System

Average Cost Per Connection
Annual Cost
Monthly Cost

Bountiful
Centerville
Clearfield
Farmington
Layton
North Salt Lake
South Davis
South Weber
West Bountiful
Weber Basin"
County Average Total*
| Median System Cost

$ 9.42
$ 29.84
$ 3.93
$ 26.41
$ 10.70
$43.08
$11.88
$10.15
$ 6.85

$0.54
$1.76
$0.33
$2.87
$0.90
$3.62
$0.99
$0.86
$0.57

$ 17.09
$ 10.70

$1.42
$0.89

Average Cost Per County
Connection
$ 1.56
$1.84
$ 0.42
$ 1.02
$ 2.87
$ 1.52
$0.39
$0.19
$0.15
$7.14
$ 17.09

*Minus Woods Cross and Hooper
* Composite from systems served
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1 able #5:
Reported Actual vs. Estimated Fluoridation Costs
County-wide Median
Health Department 2000
County-wide Average
Vnnual Cost Per Resident
Estimated
Annual Cost Per Resident
Annual Cost Per Resident
$2.97
$4.34
$ 2.00
County-wide Average
Annual Cost Per
Connection
$ 17.09

County-wide Median
Vnnual Cost Per
Connection
$ 10.70

Health Department 2000
Estimated
Annual Cost Per Connection
$7.80

Table #6:
Increase In Water Rates For Fluoridation 2001 To 2004
Water System
Monthly Rate
Number of
Monthly
System
Increase
Increase
Connections
Bountiful
10,350
$1.00
$ 10,350
3,834
Centerville
$2.30
$ 8,818
Clearfield
6,648
$0.50
$ 3,324
Clinton
3,480
$0.00
$ 2,400
Farmington
$0.50
$ 1,200
Fruit Heights
1,247
$0.00
$ Kaysville
5,226
$0.00
$ 16,700
Layton
$0.00
$ Mutton Hollow
174
$1.25
$
218
2,200
$3.00
North Salt Lake
$ 6,600
South Davis
2,056
$1.00
$ 2,056
$2.00
$ 2,292
South Weber
1,146
Sunset
1,645
$0.00
$ $0.00
Syracuse
2,488
$ West Bountiful
1,315
$2.00
$ 2,702
1,384
$0.00
West Point
$ County Total/Average
62,329
$0.60
$ 37,560
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Yearly
System Increase
$ 124,200
$ 105,818
$ 39,888
$ $ 14,400
$ $ $ $
2,610
$ 79,200
$ 24,672
$ 27,504
$ $ $ 32,424
$ $ 623,354
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Chart #1:

Distribution of Countywide System Cost

Clearfield
1.04
(

H.D. 2000 Est.
Bountiful
Centerville
Farmington
Layton
South Davis
South Weber
Weber Basin
West Bountiful
3.84
One Standard Deviation

North Salt Lake

6.64

The Health Department analysis of fluoridation costs significantly related to
reported actual system implementation costs, (p < 0.05)
Graph #1:

Annual Per Person Fluoridation Costs
Davis County, Utah May 2004
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[The Davis County Health Department's 2000 cost estimation for fluoridation closely
represented actual costs for large systems or for smaller systems using a high percentage
of Weber Basin W. C. supplies. Smaller systems with multiple sources such as
Centerville, Farmington and North Salt Lake were significantly above the projections.]
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CONCLUSION
In the summer of 2000 the Davis County Health Department was asked to determine the
anticipated cost for countywide fluoridation. The Environmental Health Services
Division personnel contacted officials from Brigham City and Hill Air Force Base - i\w
only water systems experienced with water fluoridation in the state - and Thomas G.
Reeves of the U.S. Public Health Service Centers for Disease Control - the foremost
national authority on water fluoridation. After an analysis of the system requirements for
equipment installation and operational costs a sum of $2.00 per person per year over a
seven-year payback was determined as the estimated cost for countywide fluoridation in
Davis County. It was expected by the health department that approximately 3.5 million
dollars would be expended to provide fluoridated water throughout the county. The total
implementation costs reported by the water systems in January of 2004 was less than
4.8 million dollars
There appear to be numerous factors that resulted in the increased costs from the 2000
health department estimate. The factors are system specific, with the largest cost increase
due to the inability of Weber Basin W.C. District to separate fluoridated from
unfluoridated water at their Plant #3 that supplies both Davis County and Weber County.
Weber Basin W.C. District installed separate fluoridation equipment at all their wells and
main supply lines in Davis County thus greatly increasing the project cost. Weber Basin
provides approximately 40% of Davis County drinking water; accounting for this factor
alone would reduce to apparent cost over ride from 37% to 23%.
Other system specific factors include such things as the relationship of a fluoridated
source to the distribution system. The cost to equip a well pumping directly to a storage
reservoir as compared to a well pumping directly to the distribution piping and requiring
mixing devices installed in line would be different. A conceptual cost estimate to actual
built cost determination with a variance of 25% to 50% is not unusual. While the
addition of chemical feed equipment is not new to the water system personnel in Davis
County the implementation of fluoridation was compounded by outside pressures both
political and philosophical that added to the uncertainty of normal cost estimation and to
the smooth flow of design, acquisition and installation on the part of the system
administrators.
While the health department estimation was a countywide average determined using
standardized criteria and the actual per system costs are site specific and varied over a
wide range, the health department estimate fell well within one standard deviation of the
mean costs of all the systems and was representative of the expected cost that would be
required to meet the mandate of the 2000 election.

ENVIRONMENTAL HEALTH SERVICES DIVISION
DAVIS COUNTY HEALTH DEPARTMENT

CERTIFICATE OF AUTHENTICITY
I liiTi'ln, iTnlil\ itliiJill IIII11 foreyomg n i | i \ I |i.i ( m1s) / I Q 11 ol the drait
Environmental Report entitled "A Review of the Fluoridation Implementation Costs to
Da> is Coi iiit) V\ atei Systems 2001 -2003' ' ' elated September

• 4 - a true and correct

copy of the draft report prepared by the Environmental Health Services Division of the
Davis County Health Department.
DATED this / 3 _ day of December, 2004.
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Tab 3

Maihht " i" r •'' " "./iii.i ;. (-U7 requesting a Repeal ofprior action, that a re-vote on
fluoridation be held, and that county voters aj-vun he askr.l lite question, Should fluoride
h

c water supplies within Davis County? (Factual Finding No 6 of

the Court's ruling.)
2.

Thereafter, the sponsors began circulating the Initiative Petition to

registered voters within Davis (

» . *. Petition, the sponsors requested

that it be submitted to the Davis County Commission for its approv u «i • <',•'• ii, H. U its
next meeting, or t. „ flu in» J . .i. i

i [ i r v: i ouiiU in the 2002 general election if the

County Commission rejected the proposed law or took no actio

\i\±

No. 7 of the Coin i "s Rnin'ir i
3.

After verifying the requisite number of signatures, foi »i k utl Initiative

Petition pursi lant to the local Initiative Petition statute, LLC,A. § 20A-7-501(2), Defendant
Clerk submitted the Initiative Petition to the ( • •i • n . i -«, > i.»11

i i«, ' ) 1 o n j t o i t h e

CNinn»i^'h'i',i l'""i!lic! attiuti as provided in Vx A, § 20A-7-501(3). (Factual Finding
No 8 of the Court's Ruling.)
4.

At its next scheduled meeting on August 6, 2002, the Commission

action on the petition, and the Clerk, i lpon the advice of legal counsel, stated that he
woiild piit the petition question on the general election ballot as required K \ -i
§ 20A-7-501(3)(d). (Factual Findu

:

._ i

POINT NUMBER ONE
:

PLAINTIFF IS NOT ENTITLED 1 < > A I 1 < JRNEY'S FEES UNDER
SECTION 78-33-10, LLCA.

PlfUiitiiT assci is in its Complaint that it is entitled to an award of attorney's fees
under Section 78-33- lu, LV. n. i i r
Memorandum in Opposition to
Plaintiffs Request for Attorney**; Fees
11 13 02

.•-.*.
O

.ving:

In any proceeding under this chapter, the court may make such
award of costs as may seem equitable and just.
The foregoing statute makes no reference to attorney's fees. The courts have
generally awarded attorney's fees only where there is contractual or statutory liability
therefore. (See Espinoza v. Safeco Title Insurance Company, 598 P.2d 346 [Utah 1979]),
Stubbs v. Hemmeix 567 P.2d 168 [Utah 1977], and Walker v. Sandwick, 548 P.2d 1273
[Utah 1976]).
In Western Casualty1 and Surety Company v. Marchant, 615 P.2d 423 (Utah
1980), the Court acknowledged the basic rule and observed,
The basic rule which this court has declared and long adhered to
is that attorney 'sfees are not to be allowed unless they are
provided for by contract or by statute...
Then referring to Section 78-33-10, U.C.A., the Court instructed,
... We have no doubt that the statutory authorJ-"
"costs as may seem equitable andjust" may
attorney %sfees if they were necessarily incurr
litigation which was not resorted to in good fa
spiteful contentious or obstructive.
At page 427.

N.
' \

^

It is clear, therefore, that in order for Plaintiff to be considered for attorney's fees
under Section 78-33-10, U.C.A., it must demonstrate that the litigation was not resorted
to in good faith, but was merely spiteful, contentious or obstructive. The facts recited as
support for the Court's ruling are devoid of any suggestion of bad faith. Indeed,
Defendant acted upon advice of legal counsel based upon Section 20A-7-501(3)(d),
LLC A., which states in part,
. the county clerk shall submit it to the voters of the county at the
next regular general election (Emphasis added )

Memorandum in Opposition to
Plaintiffs Request for Attorne\ "s Fees
11 13 02

> »

Court determined the award of attorney's fees which was essentially based on the
Common I '"unci Docti ine , not on

J .. .• . -\\\- .u * * ieno u Doctrine. Said the Court,

Because the Commission found that U.S. W. C. had to disgorge
overcharges to its ratepayers, thus creating a common fund, the
attorneyfees award'will] come ouit ofthat fund.
The Court went oi1 to instiuct,
As noted above, because the result in Stewart created a common
fund, the attorneys in this matter will receive their
compensation
from that fund. (Citation deleted.) Courts award attorney fees in
common fund cases to avoid the unjust enrichment of those who
benefit from thefundthat
is created, .by the litigation and whe>
otherwise would bear none of the litigation costs.
At pages 707-708.
The attorneys for the ratepayers undertook enormous investments of time and
n

.

•

•

•

•-• v

ratepayers in Utah by the return to them of over three million dollars. Thus, the Court
s a i d tli-il lliii" l i i Ill

i I r n i i l f i i i i| f u n d l l u - n i y *i|ii|4n, H \ m i l ll

' t t e p a y e i S US l i C l i d k ' t i l l K'S

should not receive the benefit of the attorney's work without compensating them. In the
ei id, til: 101 igl 1 ll: i ::• C o i n t: i: i lade i: efei ei ice to til: ic I '"i i 'ate \:tt<:>i i L *) Gei lei al Docti ii le, tl le
actual doctrine applied was the traditional Common Fnind 11leory.
I '"i oi i i tl te foregoing, it is apparent that th. >.

CIHIUL..

..:.o i iwory would not apply

to the present case before this Court inasmuch as no monetary damages have been sought
or awarded. Consequently, there is no monetary benefit to any group of people.
Therefore, no one is receiving economic benefit in the form of monetary damages from
which attorney's fees could be paid. The $44,767 00 fee would be exacted from Davis
County to the detriment of all citizens of Davis ( «

Memorandum in Opposition to
Plaintiffs Request for Attorneys Fees
11 13 02

6

'l

+

^

Tab 4

been submitted with the "objection," and Rule 56 does not condone the evidentiary freefiii *|| [i|n|mvul I i; ih" tlt'U'itdiiiii

I' 'he defendant has rebuttal evidence to produce,

what and where is it?
1

llil|l

l l "i

r

' "ll.i pii|^»ltMti"iil.u v H«<
' I Kn11 "v I" and the memorandum

•

attachments to which defendant objects are persuasive, admissible items of evidence,
andtheblankel JViitiikii'tli vns m ( ulr hy .JVIaid.niil mis djijily the rules of evidence. •.
4. At the outset, plaintiff reiterates this central point: an award of attorneys' fees
is warranted iiinl nt'dil'inl mulct the JMIVIII utturney general doctrine validated by the
Utah Supreme Court in Stewart v. Public Service Commission, 885 P.2d 759, 781-784 (Utah
1994). The critical p

> of the instant 1 case are,"

<

first, that in Davis County, as in Stewart, all of the elected officials charged with
?'i»(ii(v,si*iiif(rij» Mil' (in nli'i .!' mteivsl tiiul 11 el ending the legislative act of the majority of
voters in the 2000 general election - including the Clerk, the Commissioners, and the
County A it',",»t*ni,

"|»»i»il i

x

\\\\\\ l!",«.-uisekes against the established law of thecounty

and with the minority who sought to overturn it. Second, plaintiff alone stepped
forw mi i\l In f'l'olVi | Hint111 in si il 111 in ii i, in! n^Ul

»' ( tlio majority of voters, and thus secured a

significant and substantial benefit for the public at large. Plaintiff stood in the shoes
vacated by t!

e been defending the very law they

were all attacking. These undisputed indisputable parallels are sufficient, without
more, to

•:

.

5. Plaintiff submitted all of the exhibits attached to its Reply Memorandum
(including Exhil

,K

r the

purpose of showing an additional element, though not an essential element under
Stewart, justify in f\ Mic IVv JVVVII 11 I! ull II n > \ M i""."\ale animus of the defendant Clerk, whose

3

failure to maintain and observe a conscientious dividing line between his personal bias
and his public duty, set in motion three critical circumstances which played into the
also-undisclosed conflicts of interest of two other critical officers (the Commission
Chairman and the County Attorney) as petition signers who wanted to overturn the
2000 vote and made this litigation inevitable. These collective, undisclosed conflicts of
interest and private personal agendas tainted the judgment of the key county elected
officials in three critical instances where the officials abdicated their duty>to4he public
interest.
6. Critical Instance No, 1 was the Clerk's decision to ignore his duty.under Utah
Code Ann. 20A-7-507(5) to conscientiously determine whether the petition was lawful.
Instead, following his personal bias, he opted to treat the self-styled petition as a
legitimate initiative petition at the time it was filed for signature verification, thereby
qualifying it for default placement on the ballot under Utah Code Ann. § 20A-7-501(3).
In making that decision, the Clerk was not a neutral election officer; he had a history of
mixing personal opposition to fluoridation with his official position, which most
egregiously spilled over the line dividing personal opinion from public duty when he
gratuitously, without statutory authorization, and at taxpayer expense, inserted his
own slanted, anti-fluoridation editorial commentary into the County's 2000 voter
information pamphlet. As the county election officer responsible for publishing the
voter information pamphlet, he was absolutely entitled to his own opinion about
fluoridation. Had he limited his expression of that personal opinion to writing a letter
to the editor of a newspaper, no one could complain; however, he had no right to use
the voter information pamphlet for his personal editorial platform, and that inexcusable
abuse of his position, together with the other indications of animus detailed in the Beck

4

